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According to the law of Scotland, the constitution of a public right of
way does not depend upon any legal fiction, but upon the fact of user by the
public as matter of right, continuously and without interruption for forty
years,

And the amount of user must be such as might have been reasonably
expected, if the road in dispute had been an undoubted public highway.

Also, the user must be a user of the whole road as a means of passage
from one terminus to the other, and must not be such a user as can be
reasonably ascribed either to private servitude rights or to the license of
the proprietor.

The continued exclusion of the public from the use of an alleged public
road for thirty-seven years will not, per se, destroy a pre-existent right of
public way, unless it is maintained for the prescriptive period of forty
years, but it is strong evidence that no such public right ever existed.

See Lord Blackburn (pp. 385-6) on the difference of English law.

APPEAL from the First Division of the Court of Session,
Scotland.

Andrew Brodie and Malcolm Niel, the respondents, inhabitants
of the village of Kilbarchan, Renfrewshire, raised this action
against Thomas Mann, the appellant, the proprietor of the estate
of Glentyan, situate near the village of Kilbarchan, to have a
certain track or road established as a public right of way for all
purposes. The alleged road is described as connecting by a
bridge over a burn the Bruntshields public road and the Law-
marnock public road. This road runs through ground which is
known as the Wardhouse Farm. Wardhouse steading is distance
about 370 yards north of the Bruntshields Road, and 220 yards
south of the Lawmarnock Road.

About the year 1817 the estate of Glentyan, now extending to.
266 acres, but which originally consisted of a house and about.
sixteen acres of land, was purchased by a Captain Stirling. From
time to time, between 1817 and the date of his death in 1872,
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Captain Stirling, with a view to the enlargement of his estate, H.L.(Sc)

purchased several small farms lying contiguous to Glentyan. The
farm of Wardhouse, through which the road in question runs,
was purchased by him about 1840; but he had been tenant of
it from about 1822 until the date of his purchase. One of the
previous tenants of the Wardhouse Farm was a Mr. Stevenson,
who about 1805 obtained a lease of it, and remained tenant until
1822, In carrying out his improvements Captain Stirling added
Wardhouse to the policy of Glentyan. He built a boundary wall
along the Bruntshields Road, and at the end of Wardhouse Road
(the road in dispute) erected a gate. The appellant and respon-
dents differ as to when the gate was erected, and also as to whether
it was ‘locked, or intended to exclude the public. The respon-
dents contend that the gate was not erected until 1851, and
that it never was locked so as to exclude the public before 1874 ;
while the appellant maintains that the gate was erected in 1846,
and that the public were effectually excluded from that year.
The appellant purchased the estate of Glentyan in 1874 from
Captain Stirling’s trustees. In 1883 disputes arose between the
villagers and the appellant, which resulted in the respondents
raising this action for declarator that there is a public right of
way along the road in question.
The pursuers averred, inter alia :—

(Con.”3). The farm of Wardhouse was one of those farms purchased by
Captain Stirling in 1846, At this time there was in existence, and had been
from time immemorial, a road about 500 yards in length and about 14 feet
wide leading from Bruntshields public road through the farm of Wardhouse,
passing near to the farmhouse or steading of Wardhouse, and then joining the
Lawmarnock public road. It was then, and had been so far back as the
memory of the oldest inhabitant could carry them, a well formed road, with
strong and high hedges or substantial dykes running along its whole course on
both sides. From time immemorial, or at least for forty years prior to 1846,
there existed a public right of way along the said road, and it had been regu-
larly used by the public of Kilbarchan and neighbourhood and the commu-
nity generally for the purposes of carting, driving, and riding and walking.
(Con. 4). About 1851 Captain Stirling, who was then carrying out considerable
improvements on his estate, erected a wooden gate at the entrance to the said
road from the Bruntshields public road. The gate was not locked, and a
smaller gate or door, which could be opened by any one at pleasure, was placed
in it for the convenience of persons walking along the road. (Con. 5). In 1860
a boy was drowned in the dam, which is close to the side of the road, and the
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H. L. (So.) gate was thereafter locked, but the key was left at the farm steading of Ward-

1885,

s d .
MaNN

.
Brobpiz.

house, to be .used by the public. (Con. 6). The said road formed an easy,
expeditious, and convenient road between the villages of Lochwinnoch and
Bridge of Weir. By using it people, carts, and other vehicles passed between
these places, and others in the neighbourhood were saved a‘roundabout of about
two miles, and they at the same time escaped a steep ascent ‘going in either
direction on leaving the village of Kilbarchan. , It was a favourite resort of the
inhabitants of Kilbarchan for walking.

The defender’s averments were, inter alia :—

That the alleged road was made by the tenant of Wardhouse F'arm, and was
for many years used as a service or estate road by those occupying the farm and
the estate of Glentyan, It was required as an accommeodation road, as a con-
siderable part of the Wardhouse lands lie to the south of the Bruntshields Road.
while the farm steading is to the north of that road. The gate opening into the
Bruntshields Road was erected about 1840, and kept locked, and only opened
for the convenience of the proprietor, his friends and tenants. The defender
and his authors held the estate on a valid, undeniable title, free from any such
road or right of way, for more than forty years, and in any event for more than
twenty years prior to 1883, and no such right of way has existed, or been
claimed or used, during the said period. The public never claimed or exercised,
or possessed any right of way in or over the alleged road, or over any part of the
defender’s estate until the summer of 1883,

A proof was adduced before the Lord Ordinary. Much of the
evidence was as to the villagers when boys and girls walking and
strolling on the alleged road, and of boys going there for the
purpose of fishing in the burn, and in winter for curling. One of
the oldest witnesses for the pursuer was Matthew Houston, born
in 1793. His evidence was, as far as material, as follows :—

T remember, when a boy, about ten years old, going up to the burn which
crosses the Wardhouse road. There was no bridge across the burn on the
‘Wardhouse road when I first knew it; there was an open ford there. It is not
a very big burn, but there are some very deep pools in it. It was shallow where
the ford was, and you could go across the burn there quite easily dryshod.
There was a road in those days, before the bridge was built, right up past Ward-
house from the Bruntshields road; that road passed the "Wardhouse, and ended
at the Lawmarnock road.” He had seen milk-carts going along the road when
he was there. '

Cross-examined : He did not remember when the bridge was built or who
built it, nor did he see the bridge being erected. The burn ran in a deep hole,
where the bridge is, when he first knew it, but it is now filled up. The ford
was a little way off. He did not remember Mr. Stevenson being in the Ward-
house Farm. He could not say how often he had seen the milk-carts go through
this road. o
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Mr. Stevenson, born in 1812, now resident in England, a witness H. L. (Sc.)

for the defender, stated :—

That his father, who was tenant of Wardhouse Farm from about ;805l to 1822,
and who died in 1849, told him he had made the road in question, “He'told me
he could not get access to the Bruntshields Road from Wardhouse until there
was a bridge made across the burn. He said he had the road made for the con-
venience of working the farm. My father did not tell me particularly what he
had done in the way of making the bridge, but until the bridge was made the
road was useless, because the burn formed a kind of gully, which could not be
passed with a loaded cart, or perhaps even with an empty one.” His father
inclosed the lands so that he might work the farm without gates on the road.

The remaining material part of the evidence will be found fully.
given in the judgments. On December 3, 1883, the Lord Ordi-
nary (1) pronounced the following interlocutor : “ Finds it proved
that the defender and his predecessors in title have excluded the
public from the use of the road in question since the year 1846,
and that there is no proof of the assertion of a right on the part of
the public since that year: Finds it not proved that the road in
question has been a public road during the period of forty years
antecedent to the commencement of the year 1847, and finds that
such user as the members of the public have enjoyed during that
period has been by tolerance, therefore assoilzies the defender
form the conclusions of the action,” &c.

The respondents reclaimed, and on the 13th of June, 1884 the
First Division (2) delivered_the following judgment: “Recall the
said interlocutor (of the 3rd of December, 1883): Find it proved
that the defender and his predecessors in title have excluded the
‘public from the use of the road in question since the year 1846,
and that there is no proof of the assertion of a right on the part
of the public since that year: Find it proved that the road in
question has been a public road during the period of forty years
antecedent to the commencement of the year 1847. Therefore
find and declare in terms of the declaratory conclusions of the
summons, ordain the defender immediately to remove the walls,
locked gates, fences, and all other obstructions erected on the
road in question, as concluded for” (3).

(1) Lord M’Laren. (8) 11 Court Sess Cas, 4th Series,

(2) Lord President (Inglis) and 925,
Lords Mure and Adam.
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On appeal,

April 14, 15-17. The Lord Advocate (Balfour, Q.C.), and
Dickson, for the appellant :—

Both the Lord Ordinary and the judges of the First Division in
identical terms found it proved that the appellant and his prede-
cessors had excluded the public from the use of the road since
1846, and that there is no proof of the assertion of a right on the
part of the public since that year. The judges, therefore, have
disbelieved the evidence put forward as to this period, and against
this finding there has been no cross-appeal. Such a finding not
only negatives a large part of the pursuers’ case, but puts upon
them the very heavy onus of establishing a right of way, in face
of effectual exclusion of the public for thirty-seven years absolutely
and completely acquiesced in by them. The finding was also
a serious blow to the testimony of the same witnesses as to the
period previous to 1846. It lay on the pursuers to prove, from at
least 1805-6, the use by the public, and that not merely as a
matter of tolerance, but as a matter of right. The evidence of
Mr. Stevenson, a person aged seventy-one, and in no way con-
nected with the question, proved that in truth there was no road
in 1805, but that his father for the convenience of farming
operations subsequently built the bridge and made the road;
before this date, the ford was not passable for a loaded cart.
Matthew Houston’s evidence of the earlier period imported
nothing, as he did not say whose were the carts he saw, or where
they were going to.

In Jenkins v. Murray, Lord Deasy said (1) : “It is quite plain
that if a proprietor has on his property an approach or a path which
he requires for his own purposes, and if he allows the public to go
on it for any length of time by mere tolerance, that gives them no
right.” And it was there held that the evidence must shew that
the road was used by the public in passing on their ordinary avo-
cations between the two termini; see also Mackintosh v. Moir (2).
The exclusion for thirty-seven years was very strong evidence

(1) 12 July, 1866: 4 Court Sess. Cas. (2) 28 Feb, 1871 : 9 Court. Sess Cas.
3rd Series, at p. 1054. 3rd Series, 574, at p. 576.
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against the road being a public way. They also cited Forbes v. H.L.(Sc)

Morrison (1) (2). 1885
MaxNN
Finlay, Q.C.,and James Reid, for the respondents, were relieved Bros
RODIE.

by the House from arguing as to possession of right during the
period between 1820 and 1846 :—

There was nothing to account for the road being used as of
right in 1820, unless it was that it was a public road from time
immemorial. A public right of way, according to the law of
Scotland, may be acquired by forty years’ possession or use on
the part of the public; or from possession from time immemorial.
And the latter was held equivalent to forty years although the
evidence might fall short of that period. In proving possession
as far back as 1820, they were entitled to the presumption that
they could have proved antecedent use and possession of a like
quality if the witnesses had not died off: Rodgers v. Harvie (3);
Cuthbertson v. Young (4). But even without the presumption,
they had at least six witnesses who could remember a use going
back to 1805. They submitted that the evidence of the defender
did not prove that the road was originally an accommodation
road ; but that it was an ancient public road. It was equally
reasonable to suppose that the farm steading of Wardhouse was
built by the side of the ancient highway, as that the road came to
be made afterwards, and in consequence of the erection of the farm

(1) 19 July, 1851: 13 Court Sess.
Cas. 2nd Series, 1404.

(2) In Hil v. Ramsey (House of
Lords printed papers, 30th March,
1810), there was from twenty to thirty
years of interruption; and it was
successfully argued by the proprietor
this fact afforded a degree of real evi-
dence which no parole testimony could
redargue, that if there was any prior
possession at all, it must have been
of such a qualified, limited, and pre-
carious nature as could not presup-
pose, much less create any legal right.
As to presumption of like possession
retro where no evidence, Nicolson v.
Bightie, 14 Nov. 1662, and Beatton v.

Vou, X. -

Ogilbie, July 13, 1670, 1 Stair Rep.
In the former case the Lords held
that any interruption was sufficient to
shew, that the other party willed not,
nor consented not to the right; and
if by such interruptions parties got
wrong, it was their own fault, who
did not either declare their right, or
insist in a molestation debito tempore,
or use mutual interruptions. And
such presumption of use retro may
be re-argued : Magistrates of Elgin v.
Robertson, 24 Court Sess. Cas, 2nd
Series, 301.

(3) 8 July, 1828: 3 W. & S. 251.

(4) 1 Macq. 455.

3 28
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H.L.(Sc) steading. The road possessed unusual advantages to the public, it
1885 led from one public place to another, it was a short cut, and it
IEZ;N avoided steep hills. The Lord Ordinary had given too much

Broms.  Weight to the evidence of non-user since 1846, for the respon-
—  dents submitted that the public were not entirely excluded for
thirty-seven years; and the evidence of exclusion, or rather the
acquiescence, was explained.by good neighbourhood,—Captain
Sterling being much beloved. But, in fact, the gate put up in
1846 or 1851 did not in any way affect the extent or nature of the
use and possession by the public, inasmuch as that they continued

to use the road after that time just as they had done formerly..
After the boy was drowned in 1860, down to 1874, there may
have been a certain amount of restriction, but the public con-
tinued to use the road as before, at least for foot passengers. They
therefore submitted that either the proof of forty years user as of
right prior to 1846 was proved, or that there was sufficient evidence
of user by the public down to 1874, or at least, 1860, to instruct

Pprescriptive possession.

[They cited also Wallace v. Police Commissioners of Dundee (1)].

The Lord Advocate, in reply :—

The possession necessary to acquire a public right of way must
be for forty years and must be also a full, continuous, and uninter-
rupted use as of right. . These necessary elements were absent in
this case.

Time having been taken for consideration, judgment was de-
livered as follows : '

Lorp BLACKBURN :—

. [His Lordship having read the interlocutory of the Lord
Ordinary and that of the First Division, continued:—] The
First Division differed from the Lord Ordinary, not as to any
question of law, but as to the effect of the evidence.

There was not anything in the nature of the evidence to give
the Lord Ordinary, though he heard the witnesses, better means of
Judging than the judges of the Frst Division or your Lordships, who
only read the notes ; and the judges, I think, owed it to the respon-
dents to form their own opinion, and to act upon it if it was dif-

(1) 9 March, 18752; Court Sess, Cas. 4th Series, 565. -
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ferent from that of the Lord Ordinary. I think now that your H. L. (Sc)
Lordships owe it to the appellant to form your own opinion and 1885
to act upon it, though it is different from that of the Inner House.  prame
I need not - say that I should not lightly differ from them, even
though in so doing I agreed with the Lord Ordinary. Lot B
The evidence is voluminous, but there.is no difference between @~ —
the judges below except as to the éffect that ought to be given to
the evidence relating to the period,.I think I may say, between
1805 and 1810, which is directly touched by only a very little of
the evidence; and as to the weight to be given to the contrary
presumptions arising, one in favour of the pursuers, from the fact,
which they all agree' is proved by preponderating evidence, that
the road was used by the public during a period between 1820 and
1846, affording some reason for acting on slighter evidence during
the eatlier fourteen years which are required to. make up the forty,
and one the other way, arising from the.fact, which they all agree
in finding, that the public have been .excluded from 1846, and
that there is no proof of the assertion of a right on the part of the
public since that year.
- Though exclusion for less than forty years will not extinguish a
public road which is proved to have been created, the fact of no
right having been asserted during an exclusion of so long a
period as thirty-seven years affords some reason for requiring more
evidence to establish that such -a right really existed.. There
must have been many alive in' the period between. 1846 and,
say, 1856, and now dead, who must have known much more as to
what really was the. state of user.of the road between 1805 and
1820 than those now alive, and if they did not assert a right, it
affords some ground for surmising that they did not think that
right existed, and, therefore, some ground for looking more criti-
cally at the evidence produced to prove that it did. |
The case is to be governed by the law of Scotland. Any re-
ference to English law is apt to mislead, unless the difference of
the law of the two countries is borne in mind. In both countries
a right of public way may be acquired by prescription. In
England the common law period of prescription was time imme-
morial, and any claim by prescription was defeated by proof that the
right claimed had originated within the time of legal memory,
3 2E2

v,
BRODIE.
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H. L. (Sc.) that is, since A.p. 1189. This was, no doubt, an unreasonably long
1885  period. And sometimes, by legal fictions of presumed grants, and
Many  in part, by legislation, the period required for prescription as to

Browm  Private rights has, in many cases, been practically cut down to a
Lord o= o, Tuch shorter definite period (see Angus v. Dalton) (1). But this
—  has never been done in the case of a public right of way. And it
has not been required, though in the way in which the evil of the
period of prescription being too long has been avoided, an opposite
evil of establishing public rights of way on a very short. usurpation

has sometimes been incurred.

In Poole v. Huskisson (2) Baron Parke says: “In order to con-
stitute a valid dedication to the public of a highway by the owner
of the soil, it is clearly settled that there must be an intention to
dedicate—there must be an animus dedicandi, of which the user
by the public is evidence, and no more; and a single act of inter-
ruption by the owner is of much more weight upon a question of
intention, than many acts of enjoyment.”

But it has also been held that where there has been evidence of
a user by the public so long and in such a manner that the owner
of the fee, whoever he was, must have been aware that the public
were acting under the belief that the way had been dedicated, and
has taken mo steps to disabuse them of that belief, it is not con-
clusive evidence, but evidence on which those who have to find
the fact may find that there was a dedication by the owner who-
ever he was. It is therefore, I may say, in England never prac-
tically necessary to rely on prescription to establish a public way.

Now, it is here to be observed that though the length of time
during which a road is used as a public highway is an element in
determining whether a dedication should be inferred, it is not any
definite time, and a very short period of usurpation will often
satisfy a jury. But I am far from thinking that the law of Eng-
land 1s here at all the perfection of reason, or such as ought to be
introduced into the law of Scotland if not so already.

No case is made here as to a right of way created by the owner,
either on the titles or by such acts (if any there be) as without any
writing might, according to the law of Scotland, preclude the
owner and those who claim under him from denying that a right
of way had been created. The sole claim is by prescription, and I

(1) 6:App. Cas. 740, at p. 750. (2) 11 M. & W. 830.
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think there is no dispute that, by the law of Scotland, the period H. L. (Sc)

of prescription is forty years. If the public had used the road to
such an extent and in such a manner th&t they may properly be
said to be possessed of it, and they have had such possession for
forty years, they have acquired the right, and that although it was
shewn that the owner in fee was, during that time, not dedicating
it; but if less than forty years’ possession is proved, there is mnot,
as I understand, any principle or authority for saying that a dedi-
cation is to be presumed. And again, when the public are ex-
cluded for forty years, their right, however clear it may be that
they once had one, is gone, by negative prescription. The question,
in short, is as to possession by the public or against the public for
a period of forty years, and not, as in England, as to user by the
public for such an undefined time, and in such & manner and under
such circumstances as to justify the inference that an owner in
fee had dedicated.

I think that evidence of possession by the public, such as is
proved in this case, between 1820 and 1846, would, in England,
justify a jury in finding a dedication before 1846 ; but it does not
Justify a finding of prescriptive right, unless it is proved that it
eontinued so long, either at the beginning or end of the period, as
to amount to forty years.

I do not propose to enter into the evidence in detail. I agree
with the judges below that the fair result of the proof is that, in
1842, when Captain Stirling, already the owner of Glentyan, pur-
chased the adjoining farm of Wardhouse and begun to take steps
to throw it into his policies, he did exclude the public from a road
which they had possessed for some time. I agree, also, in think-
ing that this exclusion was not complete till the gate was set up
across the road.

The appellant’s counsel shewed that there was some conflict of
testimony as to whether the exclusion was complete from the time
the gate was set up, and also as to the time when the gate was
put up, some putting it in 1846, some in 1851; but I think the
preponderance of proof was that the gate was set up in 1846, and
that the exclusion of the public was complete from that time, and
not before. That puts the defender in possession, as against the
public, for thirty-seven years, but not for forty.
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The Wardhouse farm lies between two piblic roads, the northern
being called Lawmarnock Road and the southern one the Brunt-
shields Road. A small stream of water flows across the Wardhouse
farm to Glentyan mill, and & dam was made for the mill close by
the Bruntshields Road. The farm steading of Wardhouse farm is
erected about halfway between the two public roads on the
northern or Lawmarnock side of the stream. When all this was
done does not appear, but it certainly was some time before the
beginning of this century.

The earliest evidence given for the pursuers is that of an old
man, Matthew Houston, who was born in 1793, and continued at
school till he was eleven years old, that is, till 1804, when he went
away to learn weaving. As I understand his evidence, it is not
so strong in favour of the respondents as Lord Mure thinks it, but
is some evidence in favour of the existence of and the user by the
public of the road at this early time. He says he used to go
“ ginneling ” trout in the burn whilst he was a schoolboy, but after
he became a weaver was kept closer to his work, and did not go
again till he was grown up, and he also used to go to curl in
winter and to bathe in summer in the dam. In all those ways he
would see the place ; how far he would observe, or how accurately
recollect what he observed, is a question. I see no reason to
doubt that the boy who was ginneling trout would observe, and
probably remember, as long as he remembered anything, that on
the spot where there is now a bridge over the little stream there
was then no bridge, but a deep pool, now silted up; and as the
farmer who occupied the steading must have crossed the stream
to get to his fields on the south side, I suppose there probably
was at that time some kind of ford across the stieam.  Whether
the boy would so accurately observe or remember that ford there
may be a doubt. He says, when he next came after he was
grown up (I suppose he would hardly call himself so till he was
sixteen or seventeen, that is in 1809 or 1810) the bridge was built,
but he does not know by whom or when. He says that he saw
carts and horses using the road ; it is by no  means clear whether
he means in his schooldays or in his grown up days. But he does
say, and I think it very likely, that in the early morning when he
and the other boys were waiting to get their breakfasts, and the
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* milk carts were late in coming, the hungry boys would walk along
the Bruntsfields Road to meet them, and he says, “I have seen
them on the road in question going past Wardhouse.” This is
some evidence that light carts, such as milk carts, did come that
way before the bridge was built. There is a good deal of evidence
that after the bridge was built a number of carts, not very large,
but as many as could be reasonably supposed-to have an object in
going from Lawmarnock Road to. Bruntsfields Road,-did use the
road ; but thisis, I think, the only direct evidence of such a user
before the bridge was built.

Mr. Stevenson, who was tenant of the Wardhouse farm from
1805 to 1823, when he removed to Auchinames in the neighbour-
hood, built the bridge. He is dead, but his son, who was born in
1812, and cannot of course speak of his own knowledge as to
anything happening before 1817 or 1818, is called. He was born
at Wardhouse and continued there till they flitted to Auchinames,
and there continued to live with his father till his death in 1849,
when he succeeded his father in that farm. He tells us, what is
very probable, that his father talked to him about what he had
done ; and as his father is dead that is evidence. It is, of course,
subject to the observation that the deceased cannot be cross-
examined, and the witness does not say (and probably would not
be believed if he did say) that he cross-examined the deceased
as to what he told him ; but his account of what his father told
him is, to my mind, worthy of credit ; and without reading what is
printed at pages 112 and 113 of the case, I think it strong to shew
that before the bridge was built the public could hardly use this
road at all, certainly not convemently, with any except empty or
very light carts. :

Lord Mure seems to think that because the witness says what,
on reflection, is self-evident, that he cannot tell from his own
recollection what was the state of the place before the bridge was
built, that is, before the witness was born, and cannot tell more
from recollection of what his father told him than that he said that
until it was made a loaded cart could not cross the ford, this
evidence is not so favourable to the appellant’s case as I consider it.
"~ T do-not at all think it conclusive; but when I weigh it against
that of Matthew Houston I think it is the more reliable of the two.
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I agree with Lord Adam that when you find a number of old
persons speaking to a certain state of matters, there is a fair pre-
sumption that we should have had others, if they had survived,
speaking in the same way. But old Mr. Stevenson, if he had
survived, would, if his son’s recollections are accurate, have spoken
very differently from Matthew Houston; who is the only witness
who speaks to the state of things before the bridge was built.
And Lord Adam lays down very strongly that submission by the
public to exclusion for thirty-seven years, though not a bar, throws
a heavy onus on those who seek to establish the public use for
forty years; yet when the point is brought to be as to what was
the state of things in 1807, about the beginning of the forty years
(and the evidence is, I think, rather in favour of the defender)
Lord Adam seems to give no effect to the onus at all.

I think the Lord Ordinary was right; and as I believe your
Lordships are of the same opinion, I move that the appeal be
allowed and the interlocutor of the Lord Ordinary restored, the
appellant having the expenses in the Court below from the date
of the Lord Ordinary’s interlocutor, the respondent paying also
the costs of this appeal.

Lorp WATSON :—

This action was instituted by the respondents in August, 1883,
for the purpose of establishing a public right of way for foot
passengers, carts, and carriages along a road or track leading
northwards from a public road known as the Bruntshields Road,
through the appellant’s lands of Wardhouse, to another public
road known as the Lawmarnock road. The road in dispute, and
its termini, are situated in an agricultural district of Renfrew-
shire, and at no great distance from the village of Kilbarchan.

The respondents sue as members of the public; and the right
of road, which they ask the Court to declare, is based, not upon
grant or dedication, but upon prescriptive user by the public. In
the able arguments addressed to us, from both sides of the Bar,
there was really no serious controversy raised in regard to the legal
principles applicable to the constitution of a public right of that
kind ; and, in my opinion, there is little room for controversy on
that point, According to the law of Scotland, the constitution of
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such a right does not depend upon any legal fiction, but upon the
fact of user by the public, as matter of right, continuously and
without interruption, for the full period of the long prescription.
Lord Stair (1) states prescription to be a rule of “positive law,
founded upon utility rather than equity,” and he adds (2), that, in
Scotland, the common rule is by the course of forty years, “but
there must be continued possession free from inferruption.” Ac-
cording to Erskine (3), « positive prescription is generally defined
by our lawyers as the Romans did usucapion, the acquisition of
property. by the continued possession of the acquirer for such a
time as is described by the law to be sufficient for that purpose.”
These learned writers agree that the definition must be qualified in
cases where the law requires an antecedent feudal title as the basis
of prescription, as in cases falling under the Act 1617, chap. 12.
The effect of prescription, in these cases, is not to constitute the
right of the possessor, but to fortify it against all future challenge.
But, with the exception of one ingenious author, who says that
the possession of the public ought to be ascribed to the jus
coronz (4), no one has suggested that any title is required as the
foundation of a prescriptive right of public way. I am aware that
there are dicta to be found, in which the prescriptive acquisition
of a right of way by the public is attributed to implied grant,
acquiescence by the owner of the soil, and so forth; but these
appear to me to be mere speculations as to the origin of the rule,
and their tendency is to obscure rather than to elucidate its due
appflication to a case.like the present.

Although the principles of law which govern the acquisition
of a prescriptive right of way are in themselves simple, yet, in
their application to facts, questions of nicety frequently arise. It
then becomes necessary to comsider whether the user has been
that of the public, whether it has been continuous and uninter-
rupted, and whether it has existed for the full period required by
law. These are all questions of fact, and it would not be ex-
pedient to lay down any specific rules for their solution. As
regards the first of these questions, which has occasioned much more
controversy than the others, I think it is safe to say generally,

(1) Stair’s Inst. 2, 12, 9. (3) Ersk. Inst. 8, 7, 2.
© (2) Ibid. 2, 12, 11. (4) Napier on Prescriptions, p. 370.
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that in order to constitute a public user of the kind of road
claimed in the present action, the user must be of the whole road,
as a means of passage from the one terminus to the other, and
must not be such user as can be reasonably ascribed either to
private servitude rights or to the license of the proprietor. Then,
as regards the amount of user, that must just be such as might
have been reasonably expected if the road in dispute had been
an undoubted public highway.

Upon the evidence adduced, the Lord Ordinary and the learned
Judges of the First Division have come to the unanimous conclu-
sion that from the year 1846 down to the time when this action
was raised, the appellant and his predecessors in title have excluded
the public from the road in question, and that there is no proof of
the assertion of a right on the part of the public during the whole
of that period. With that conclusion I entirely agree ; and, after
the observations which have been made upon this part of the case
by the Lord' Ordinary, it would be a waste of time to refer to the
evidence in detail. There was, no doubt, some use of the road,
prior to the year 1874, by persons unconnected with the lands of
Wardhouse ; but that use did not amount to the assertion of a
public right. Counsel for the respondents endeavoured to press
upon your Lordships the consideration that the late Captain
Stirling, who was proprietor of Wardhouse from 1844 till his death
in December, 1872, was a very popular person, and that, in defer-
ence to his feelings, the inhabitants of the district did not assert
their right so vigorously as they would otherwise have done. Such
considerations are, in my opinion, utterly irrelevant. Public user
is a fact which must be inferred from overt acts of posséssion ; and
defective evidence of user cannot be strengthened by proof of the
motives which induced individuals to abstain from acts of that
kind.

The legal consequence of the exclusion of the public from and
after the year 1846, is, that the respondents must establish posses-
sion on the part of the public for forty years before that date.
The Lord Ordinary was of opinion that the respondents have failed
to instruct public user before 1846, extending retro for forty
years ; but the three learned Judges who decided the case in the
Inner House took a different view of the evidence. They'were’of
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opinion that the evidence is sufficient to sustain the inference

that before their exclusion in 1846 the public had used the road
as matter of right for the full prescriptive period.

The evidence of the respondents does, in my opinion, establish
that from 1820 to 1846 the public did use the road continuously
and as matter of right. That was the view taken by the Lord
Ordinary, as well as by the judges of the First Division, and it
was not very seriously disputed by the appellant’s counsel. It is
certainly not proved that the road was used daily, either by foot
passengers or by carts, but it is in evidence that it was used in
both ways by inhabitants of Kilbarchan,and also by a considerable
number of farmers in the neighbourhood, whenever they had occa-
sion. In arriving at that conclusion, I lay aside altogether the
evidence as to the road having been used as an-access to the mill
dam by bathers and curlers, and I attach little weight to the
evidence that people used to stroll along part of the road, although
such evidence is not altogether devoid of significance when it is
coupled with proof of public use of the road throughout its entire
length.

The main controversy between the parties related to the condi-
tion and use of the road in question during the period antecedent
to the year 1820. The respondents have adduced oral testimony
of living witnesses, which reaches back as far as the year 1803.
The appellant has also led proof which goes back to the year 1805,
but that proof consists of the hearsay testimony of a single witness,
Stevenson, whose information was derived from his deceased father,
who was tenant of the lands of Wardhouse from 1805 until 1823.
It seems to be fairly deducible from the evidence on both sides
that about the year 1806 a bridge was built by the late Mr. Steven-
son, at that time the new tenant of Wardhousg, in order to carry
the road in question over a burn which it crosses, between the
steading of Wardhouse and the Bruntshields Road. T think it is
also proved that a road existed before the bridge was built, and
that it previously crossed the burn by means of a ford, a little way
further down the burn than the site of the bridge. The condition
of that part of the road before 1806 is a matter of some importance,
and upon that point I can see no reason for rejecting the testimony
of the witness Stevenson, who says that it could not be used by

393

H. L. (Sc.)
1885

e and
MANN
v,
Brobie.

Lord Watson,



394

H. L. (Sc.)
1885

> "
MANN
Ve
BrobiE,

Lord Watson,

HOUSE OF LORDS [VOL. X.

loaded carts. To my mind, it is extremely improbable that an
agricultural tenant would have incurred the expense of erecting a
bridge, if the ford and its accesses had not been very unsuitable
for ordinary farm traffic. It is also, in my opinion, matter for
observation that it is neither proved nor suggested that, at the
time when the bridge was built, the road at that point had fallen
into temporary disrepair, or that its bad condition was due to other
than permanent causes.

I shall now refer to the evidence of possession anterior to 1820.
There are six aged witnesses for the respondents, whose combined
testimony covers the period from 1803 to 1820, and I begin with
those whose recollections are the most recent. William Orr, who
was born in 1805, speaks to the use of the road from 1815 by carts
from his father'’s farms of Law and Lawmarnock, and also from
two other farms in the vicinity, Pannell and Monkland. He also
speaks to the use of the road by persons on foot, but it is by no
means clear that his evidence on that point applies to the earlier
years between 1815 and 1820. John Gilmour, born in 1802, first
saw the road in 1814. 'When he was a boy he used the road almost
daily in the summer time, when he went to bathe in the dam ; and
he likewise states that he has seen horses and carts using the road,
but cannot say whose horses and carts they were. e does not speak
to the use of the road by foot-passengers at that early period. James
Clark, born in 1802, who recollects the road since 1811 or 1812,
says that “in these early days the road in question was very much
used by the Kilbarchan people for walking. I went from end to
end of the road.” He seems to have used the road at that time as
an access to the dam, when he went with other boys to bathe, and
he says that he has seen carts upon the road, but cannot say whose
they were. Archibald Hunter, born in 1803, was first taken to
the road about 1808 or 1809, when he was a mere child, by his
father, who, on that occasion, went from the Bruntshields Road, a
little way up the road in dispute, and then “turned and came
away back again.” I think it is the import of his evidence that
he did not renew his acquaintance with the road until he was a
« young lad,” whatever that may signify ; probably not before 1814
or 1815. He too went at that time for the purpose of bathing
in the dam, but he says that the road was a great resort of the



VOL. X.] AND PRIVY COUNCIL.

395

Kilbarchan people, and that he has seen horses and carts going H. L. (Sc)

along the road, but cannot say whose they were, as he “ did not pay
any attention.”

The two remaining witnesses for the respondents who had the
earliest acquaintance with the road, and upon whose evidence
great reliance was placed by Lords Mure and Adam, are Matthew
Houston and John Houston. Matthew Houston was born in 1793,
and his first knowledge of the road was acquired in 1803 and
1804, when he went to “ ginnel ” trout in the burn over which the
bridge was subsequently built. He left school and began to
weave when he was eleven years old, and it plainly appears from
his evidence that from that time until he was a “ young man ” his
knowledge of the road was very limited, if indeed he was ever
upon it, which is by no means clear. Accordingly he knows
nothing about the building of the bridge, save that he saw it after
it was built, and he was not even aware that Mr. Stevenson was
the tenant of Wardhouse. It is very difficult to ascertain the date
at which he first saw the bridge, but, in all probability, it cannot
have been before 1809 or 1810. The only occasion of* his using
the road in his younger days was in going to catch trout, with his
hands at first, and afterwards with rod and line, and going to see
the curlers on the dam. e does give evidence to the effect that
the Kilbarchan people were in the habit of walking along the
road ; but I do not think that evidence, when closely examined,
can be held to refer to the years 1803 and 1804. Then he speaks
to the existence of the road and ford in these years, and he adds
that the road was “always passable for carts.” T believe that
statement to be true, subject to the qualification (which it does
not exclude) that the ford and its accesses did not afford a con-
venient passage for carts, and were not passable by a loaded cart.
But I doubt very much whether his evidence as to the use of the
road by carts is in reality applicable to the years 1803 and 1804.
One thing is plain, that even if it be held to apply to these two
years, his evidence at that time is limited to milk carts, which
supplied a dealer in Kilbarchan.

Then John Houston, who was born in 1799, first went on the
road in 1807, and frequently used it afterwards, on his way to the
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H.L.(8c) dam for the purpose of bathing or sliding. He says nothing

1885 whatéver about the use of the road by other persons on foot, ex-
b and

Manx  cept for these purposes, and he says expressly, “ I don’t remember
Briopm,  Seeing carts on the road.” This witness, on cross-examination,
Lo s, made a volunteér statement to the effect that “the carts went

~— " through the burn until the bridge was built.” The statement is

not evidencé at all. The witness never saw the road before the

l)ndwe was built, and he cannot recollect his having seen a single

cart' ilpon it after the bndge was built. He does not say at what

time,.or from ~whom, he ' obtained his information, and in the

. absence of any évidence on these pomts his hearsay statement is
‘inadmissible.

In my opinion the evidence of these old men, taken by itself,
and apart from any presumption which might be derived from
other facts’ ploved in" the case, would be quite insufficient to
establish that the road in questlon was used as matter of right by
the pubhc from 1806 down to 1820. I agree with the Lord Ordi-
nary that’ the oral  eviderice apphcable to that period “falls very
far short of what would be necessary to establish a public right of
'way, and that it’ does not prove any use of the road, by mem-
bers of the public, “ except such as may be predicated of any of
the ordinary farm roads made and maintained by proprietors
throughout the country If I understand his judgment aright,
Lord Mure, though he does refer at some length to the case of

" Harvie v. Rodgers (1) was of opinion that the direct oral evidence
‘was sufficient, without the aid of any presumption, to establish
pubhc user during that' earlier penod Lord Adam does not
appear to me to have taken the same view, because he says, “1
ask myself what is the presumption which we must draw when all
the survivors speak in one direction. I think there is this pre-
sumption, that if we had had more survivors they would all have
spoken in the same ‘direction.” His Lordship then refers to a
direction of the Lord Justice Clerk (Hope), which was upheld by
this House in Cuthbertson v. Young (2), and goes on to say, « That
charge of the Lord Justice Clerk (Hope) is an authority in the
direction I have a,h'eady mdlea,ted and if there is evidence, uncon-

(1) 3Wil. & 8. 25 (2) 1 Macq. 455.
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tradicted and undisputed, going back to an early period, I think
we are entitled to have recourse to the presumption that there
was an antecedent grant.”

In Harvie v. Rodgers (1) and Cuthbertson v. Young (2), both of
which came to this House upon a bill of exceptions to the charge
of the presiding judge, there is no reference made by the noble
Lords who decided these cases to any presumption of an ante-
cedent grant. In Harvie v. Rodgers (1) there was. evidence before
the jury to the effect that, for at least thirty-four years prior to
1789, the public had enjoyed the free and uninterrupted use of
the footpath in question; and that from 1789 to 1822, when the
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action was brought, the public continued to use it, notwith- A

standing repeated but unsuccessful attempts to bar their passage.
Lord Lyndhurst thus states the import of the direction excepted
to. “The learned judge in substance told the jury, There is
evidence from which you may assume that for a particular period,
namely forty years, .this way had been exercised without inter-
ruption. If you are of that opinion, then that is, according to

the law of Scotland, sufficient to establish a prescriptive right of

way ; and if that right of way be once established in the manner
I have stated, then I tell you that in point of law subsequent
interruptions not acquiesced in cannot defeat the right so ac-
quired.” In expressing his approval of that direction the noble
and learned Lord said that if thirty-four years of uninter-
rupted exercise of the right of way were established, “it was
then competent for the jury to presume, and they ought in point
of law to be directed to presume, a previous enjoyment of the same
kind.”

In Cuthbertson v. Young (3) there was evidence to shew that
between 1827 and the raising of the action in 1849, a period of
twenty-two years, the public had been excluded from the footpath
claimed. The Lord Justice Clerk (Hope) refused to tell the
jury that such evidence of interruption was “sufficient in law to
exclude such right of way on the part of the public,” and he
directed the jury that, “if evidence was given satisfactory to
their minds of the existence of a public footpath as far back as

(1) 3 Wil. & 8. 251, at p. 260. (3) 1 Macq. 455; 14 Court Sess.
(2) 1 Macq. 455. . Cas. 2nd Series, 300, at pp. 306, 307.
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the memory of living witnesses could be expected to extend,
although such testimony did not either in any instance, or only
in a few cases, go distinctly as far back as forty years prior to
1827, still it was competent for the jury to presume, and (the
evidence being consistent and uncontradicted) the jury ought n
point of law to presume a previous enjoyment corresponding with
the manner in which it had been enjoyed during the periad
embraced by the evidence.” In affirming that direction the Lord

-Chancellor (Cranworth) (1) added, “I understand the learned

judge, when he used the expression  the jury ought to presume,’ not
to be stating a proposition in law on which the jury were bound to
act, but merely to be pointing out what was an almost irresistible

-inference in point of fact.” The expression was borrowed verbatim

by the Lord Justice Clerk from the judgment of Lord Lyndhurst
in Harvie v. Rodgers (2); yet it elicited from Lord Cranworth
the observation that Scotch judges are “sometimes perhaps a
little loose in their mode of directing juries.”

There can, I apprehend, be little doubt that Lord Cranworth
was right in pointing out that any presumption which the jury
were entitled or ought to draw was matter not of law but of
fact. The decisions of the House in these two cases go no
further than this, that when there is no evidence, or it may be
scant evidence, applicable to the commencement of the forty
years requisite, the Court or a jury may nevertheless infer, if the
evidence is sufficient to sustain the inference, that the public
user which is proved to have existed during the later portion of
that period must have existed throughout. But these decisions
afford no indication whatever of the quantum of evidence which
will be sufficient to support such an inference. The House
assumed, and was bound to assume, that there was. ample evi-
dence to support the inferences drawn by the jury, for in Harvie
v. Rodgers (2) the Court had refused a motion made for a new
trial on the ground that the verdict was against the weight of
evidence, and in Cuthbertson v. Young (1) the verdict had never
been impeached on that ground.

In the present case there is evidence applicable to the first

(1) 1 Macq. 455, at p. 460 ; 14 Court Sess. Cas. 2nd Series, 300.
(2) 3 Wil. & 8. 241,
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fourteen years of the prospective period during which the respon-
dents must establish public user. To my mind the evidence
which applies to these earlier years is deficient not only in
amount but in quality. If twenty witnesses had merely repeated
the statements made by the six old men who gave evidence for
the respondents that would not, in my opinion, have strengthened
the respondents’ case. On the other hand the testimony of a
smaller number of witnesses each speaking to persons using and
occasions of user other than those observed by these six witnesses,
might have been a very material addition to the evidence for the
respondents. Itishowevera just observation that it would not be
reasonable to expect that many witnesses could be found capable
of speaking to the condition of the road in question and its use
during the period of fourteen years ending in 1820, a period
ranging from sixty-three to seventy-seven years before proof was
taken in this case. The evidence suggests, and it is doubtless
the fact, that before this case went to proof the vast majority of
those who were qualified to speak to that period of fourteen years
had paid the last debt of nature. And I freely concede that in
ordinary circumstances that fact might afford reasonable grounds
for presuming that the testimony of those witnesses whom death
has silenced would have amply supplemented the evidence of the
survivors. :

But the circumstances of the present case appear to me to
be exceptional. For thirty-seven years before the respondents
brought their action the public were excluded from the road and
never asserted their right to use it. Whatever might have been
the case before that date, the proprietors of Wardhouse, by the
lapse of seven years from 1846, became entitled in 1853 to a
possessory judgment, and thereafter they had no occasion to
establish their exclusive right to the road by declarator. It
lay with the public to establish their right by judicial decree
before they could legally use the road. But that is not the only
effect which must be attributed to the exclusion of the public
for so long a period as thirty-seven years. The fact of exclusion
will not, per se, destroy a pre-existent right of public way, unless
it is maintained for the prescriptive period of forty years; but it

Vor. X, 3 2F
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is, as stated by Lord Cranworth in Cuthbertson v. Young (1),
evidence that no public right ever existed, which may, of course,
be met and overcome by counter evidence. Lord Adam was
of opinion that the exclusive possession of the proprietor for-
thirty-seven yeurs threw a very heavy onus on the respondents;
and he adds that «if, in spite of that onus, the pursuers have
been able to make out, by proof of use over the whole period of
forty years, or upon a presumption arising from proof of use over
a lengthened part of that period, that the road was used or
enjoyed as a public road for that period, that will be sufficient.”
So far as it goes I see no reason to differ from that statement ;
but it appears to me to omit all notice of the most important
question which arises in the circumstances of this case, namely,
to what extent the presumption to which his Lordship refers is
ousted by the fact that there was no assertion of any right by the
public for a period only three years short of what was necessary
to place the appellant’s right to the road beyond question. And
I do not find that, in dealing with the evidence, his Lordship
entertains that question, or considers the weight which that fact
of exclusion ought to have against the presumptlon which he
draws in favour of the respondents.

The Lord Ordinary,in his opinion (2), speaks of the origin of
the road ”; and it appears to me that the meaning which his
Lordship intended to convey by that phrase has been misappre-
hended in the Inner House. The Lord Ordinary did not, in my
opinion, mean to suggest that there was no road or track along
the line now claimed before 1806, but that before the erection of
the bridge in that year there was merely a bad farm road, quite
unsuitable for the purposes for which the public used the road
with carts between 1820 and 1846. And it is a significant fact
that those members of the public who used the road with carts.
between 1820 and 1846 did so mainly because its gradients were
more suitable for a loaded cart than those of the neighbouring
highways, whereas, prior to the erection of the bridge in 1806,
the road was unavailable for such traffic. I also venture to think
that Lord Mure has misapprehended the evidence of Mr. Stevenson

(1) 1 Macq. at p. 459. - (2) 11 Court Sess. Cas. 4th Series, 925.
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as to his father’s complaints that the public used the road. His
Lordship seems to infer from that evidence that, throughout the
term of his father’s tenancy, the public used the road as matter
of right. What the witness Stevenson. does say is: “ My father
complained of people who took advantage of the road that he had
made. It was.done in some cases but very rarely.” The state-
ments of the witness obviously refer to a use which did not begin
until after the bridge was erected, and moreover, on any fair con-
struction of them, they rélate to actual complaints made at the
time in the hearing of a witness who was born in 1812.

The impression made upon my mind by the evidence applicable
to the period between.1806 and 1820 is, that it is quite possible,
if not probable, that the appellant has, by the lapse of time, been
deprived of as much evidence as the respondents. It is nowhere
suggested that a single person who lived upon the farm of Ward-
house between 1805 and 1820, and who must have known, better
than any of the aged worthies who have been examined for the
respondents, the condition of the road and its uses before and after
the erection of the bridge, was alive at the time the proof was
taken in this case. That loss of testimony is plainly not imput-
able to the appellant, and T know of no principle, and can see no
good reason for holding, that the public ought, any more than a
private litigant, to be exempted from the consequences of their own
laches in delaying the judicial assertion of their rights.

In these circumstances, I am very clearly of opinion that the
exclusive and undisturbed possession, enjoyed for thirty-seven
years by the appellant and his predecessors in title, is absolutely
fatal to any presumption of public user prior to the year 1820;
and, seeing that the evidence -of possession hefore that date is in-
sufficient of itself, and without the aid of presumption, to instruct
user by the public, I have come to the conclusion that the inter-
locutor appealed from ought to be reversed, and the judgment of
the Lord Ordinary restored.

Lorp F11zGERALD :—

The statement of the law made by my noble and learned friends
has been so very clear and satisfactory that I shall not attempt to

add one word to it. By “the law” I mean the law of Scotland
3 2F 2
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as applicable to the particular case now before us. It differs very
much from the English law upon the same subject, but still more
from the law of Ireland, which is so clear and simple that a
question such as is now before yonr Lordships could not possibly
have arisen.

Having disposed of the legal question, the remaining question

is, what is the correct view to take of the evidence in the case, or
what legitimate inference is to be drawn from the facts unques-
tioned and in proof of the case ? When, from reading the judgment
of the Lord Ordinary and the judgments of the Appellate Court
in Scbﬂand, Ihad learned that there was no real controversy upon
the fact that for thirty-seven years before the bringing of this
action the public had been excluded from this road, and excluded
in a clear and unequivocal manner, and that such exclusion had
been continuous ; it did appear to me that there was an inference
to be drawn so overwhelming against the claim of the pursuers
that it would be difficult indeed to rebut that inference.
" Now let us go back to the year 1846, when Captain Stirling
the owner of Glentyan had acquired the Wardhouse estate. He
himself, we may take it, knowing a great deal of the local circum-
stances connected with the enjoyment of this road before that
time, whatever enjoyment there was, proceeds to deal with this
road for the purpose of enlarging and completing his policies, and
he does it in a most expressive and decided manner, namely, by
cldéing 'up this road, putting across it & gate which is constantly
kept locked or secured, and absolutely excluding the public. He
was dealing with the community of Kilbarchan. The act which
he was doing was one which was against the interest of every
member of that community ; it was one to which they would all
be adverse ; and he was dealing with a community that was quite
capable of asserting and defending its own rights. I should come
to the conclusion that they would then have asserted the right if
a public right of way had existed.

There is another view also to be taken. That was in 1846. At
that time a large portion of the community could have spoken
to the enjoyment for forty years previously, if enjoyment there
had been. - If there had been continuous and exclusive possession -
by the public, there were then a number of -people who could
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have spoken to it in positive terms and in the most satisfactory
manner ; and it seems to me incredible that a community who
saw its right, if the right existed, violently invaded, would have
long submitted to that invasion and have acquiesced in it for
thirty-seven years. The inference to be drawn from that is very
strong that a public right did not.exist, and that the people then
living knew that it did npt exisy, and that it was because 'of
that knowledge that the community acquiesced in the forcible act
of Captain Stirling in excluding them. Well, if that is the true
view to take of it, it only remains to consider whether in this case
there is sufficient evidence of facts in proof to rebut that ]e«ntl-
mate and, as I have called it, overwhelming inference. .

I do not intend to advert to any of the details. They ,hzwe
been so well criticised by my noble and learned friends who have
preceded me that I should only be wasting time by entering
upon them. I will only state what occurs to my own mind re-
garding them, and that is that at an early period, from 1805 to
1820, the evidence is of that character that it cannot be said to
be such full, complete, and satisfactory evidence as would rebut
the inference deducible from a thirty-seven years acquiescence,
which can only be rebutted by proving that for forty years an-
terior to 1846 the public had a clear and continuous possessmn as
of right and with no interruption.

My Lords, I entirely agree with the judgment of the Lord
Ordinary, and I think that the interlocutor under appeal should
be reversed and that the interlocutor of the Lord Ordinary should
be restored.

Interlocutor under appeal reversed. Interlocutor of

 the Lord Ordinary restored. The appellant to
receive the expenses in the Court below from the
date of the Lord Ordinary’s interlocutor, and the
respondents to pay the costs of this appeal. -

Lords’ Journals, 4th May, 1885.

Agents for appellant: Grahames, Currey, & Spens, for’ Webstér,
Will, & Ritchie, S.8.C. Edinburgh.

Agent for respondents : J. B. Allan, for John Macpherson, W.S.
Edinburgh.
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